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UNITED STATES 
v. 

AIda Lorenzo ICARDL 
Crim. No. 821-Ml. 

United States District Court 
District of Columbia. 

April 19, 1956. 

Defendant was charged with per­
jury, and he made a motion to dismiss. 
The District Court, Keech, J., held that 
where subcommittee of Congressional 
Committee on Armed Services already 
had in its possession sufficient informa­
tion on which it based its report to Con­
gress, including prior statements of wit­
ness on many occasions, and purpose of 
asking witness to appear before sub­
committee was to give him an oppor­
tunity to tell his side of the story or so 
that he could be indicted for perjury, the 
subcommittee was not functioning as a 
competent tribunal, and witness was not 
subject to perjury prosecution for al­
leged false testimony before subcommit­
tee. 

Verdict of acquittal directed. 

L CrImInal Law <8=0308 
Perjury <8=029(2) 

In perjury prosecution of defendant 
who allegedly gave false testimony be­
fore special subcommittee of Congres­
sional Committee on Armed Services, 
presumption that defendant was inn<>­
cent outweighed presumption of validity 
of governmental proceedings, and there­
fore presumption of validity of govern­
mental proceedings was required to be 
supported by proof of validity and ma­
teriality of specific answers which de­
fendant was alleged to have falsely giv­
en. 

2. United State. <8=023(5) 
Where Congressional Committee on 

Armed Services Was given jurisdiction 
of common defense generally and De­
partment of Defense generally, including 
Departments of the Army, Navy, and 
Air Force generally, such committee, or 

a subcommittee thereof could legiti­
mately investigate whether existing law 
adequately covered crimes against per­
sons or property committed overseas by 
members of the armed forces, and wheth-
er the Defense Department was being 
efficiently administered, and to that end 
to compel testimony under oath. 

8. United State. <8=023(5) 
Fact that legislation touching on 

general subject had already been en­
acted by Congress would not estop fur­
therinvestigation by subcommittee of 
Congressional Committee on Armed 
Services as to whether existing law ade· 
quately covered crimes against persons 
or property committed overseas by mem­
bers of the armed forces, and whether 
the Defense Department was being effi­
ciently administered. 

4. United State. <8=023(8) 
The Chairman of the Congressional 

Committee on Armed Services had au­
thority to appoint a special subcommit­
tee to investigate alleged murder in Italy 
of United States army officer by other 
army officers. 

II. United States *"'23(2) 
If congressional committee Is not 

pursuing a bona fide legislative purpose 
when it secures the testimony of any 
witness, it is not acting as a competent 
tribum'I, even though the testimony be 
relevant to a matter which could be the 
subject of a valid legislative investiga­
tion. 

8. United State. *",23(11) 
Th9Ugh a congressional committee 

or'subcommittee has the right to inquire 
whethe~ there is a likelihood that a 
crime has been committed touching on a 
field within its general jurisdiction and 
also to' ascertain whether an executive 
department charged with the prosecution 
of such crime has acted properly, such 
authority cannot be extended to sanc­
tion a legislative trial and conviction of 
an Individual,toward whom the evidence 
points the finger of suspicion. 
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1. Perjury $=9(2) 
United States <!l=2S(5) 

Where subcommittee of Congres­
sional Committee on Armed Services al­
ready had in its possession sufficient in­
formation on which to base its report to 
Congress including prior statements of 
witness on many occasions, and purpose 
of asking witness to appear before sub­
committee was to give him an oppor­
tunity to te1l his side of the story or so 
that he could be indicted for perjury, 
the subcommittee was not functioning as 
a competent tribunal, and witness was 
not subject to perjury prosecution for al­
leged false testimony before subcom­
mittee. 

8. Perjury <!l=1l(2) 
Where subcommittee of Congres­

sional Committee on Armed Services had 
all the information necessary, on which 
to base its report to Congress when it 
summoned witness, and purpose was to 
give him an opportunity to te1l his side of 
the story or to have witness indicted for 
perjury if, under oath, he should adhere 
to his former statements, a1leged false 
answers of witness did not relate to a 
Umaterial matter" and witness could not 
be convicted of perjury. 

See publication Words and Phrases. 
for other judicial constructions and defi­
nitions of UMaterial Matter". 

9. Perjury <!l=1l(2) 
In perjury prosecution, test of ma­

teriality of a1leged faIse testimony is 
whether the testimony was capable of in­
fluencing the tribunal on the issue before 
it. 

10. United State. <!l=2S(2) 
When congressional committee is 

engaged in a legitimate legislative in­
quiry, and questions propounded are 
relevant and material to that inquiry, 
courts will not question the motives of 
the questioners. 

lL Perjury <!l=11(2) 
Fact that a crime may be disclosed 

by truthful answer to question asked by 
congressional committee does not make 
the question immaterial and prevent per-

jury prosecution for a false answer to 
the question. 

12. Perjury <!l=9(2) 
Investigation by congressional com­

mittee must be an aid in legislation if 
false answer given by witness is to sub­
ject him to prosecution for perjury. 

Oliver Gasch, U. S. Atty. for the Dis­
trict of Columbia, Victor C. Woerheide, 
Kevin Maroney, Marvin Segal, Attys., 
Dept. of Justice, Washington, D. C., for 
U. S. 

Edward Bennett Williams, Murdaugh 
Stuart Madden, Agnes A. Neill, Wash­
ington, D. C., for defendant. 

KEECH, District Judge. 
This court now has for determination 

whether the Government has proved that 
the questions which the indictment 
charges the defendant Icardi answered 
falsely were asked by "a competent tri­
bunal" and whether his answers related 
to a "material matter." These two facts 
are essential elements of the offense with 
which the defendant is here charged. 
Hence, although matters of law for d~ 
termination by the court, they must be 
proved by the Government like any other 
essential element of the crime; and the 
court must grant defendant's motion to 
dismiss unless it finds the Government 
has proved them beyond a reasonable 
doubt. 

[1] At the outset, the court is faced 
with two basic principles of law: the 
presumption of the validity of govern­
mental proceedings, and the presumption 
that the accused is innocent. Since the 
second presumption outweighs the flrst, 
the presumption of validity must be 
supported by proof of the validity of the 
legislative proceedings and materiality 
of the specific answers which defendant 
is alleged to have falsely given. Sinclair 
v. United States, 279 U.S. 263, 296, 49 
S.Ct. 268, 73 L.Ed. 692. 

Considering in turn the questions of 
competency of the tribunal and mate­
riality of the questions asked and an-
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awers thereto, what is the govJrnment's of the Armed Forces on assignment 
proof on each issue? to the Office of Strategic Services 

[2] Under H.Res. 5, S3rd Congress, in the Italian Campaign of 1944 
Rule XI, Sec. 3, the Committee on Armed * * * You are authorized to 
Services was given jurisdiction of "(a) take such further action in the mat-
The common defense generally," and ter as, in your opinion, the facts 
"(b) The Department of Defense gen- and legislative interest may re-
erally, including the Departments of quire; and, if you shall be so ad-
the Army, Navy, and Air Force gen- vised, to render such report on your 
erally," as well as other matters not here further investigation and studies as 
pertinent. Under this broad authority, will, in your opinion" be useful and 
a. supplemented by H.Res. 125, S3rd informative to the Congres .... 
Congre •• , the Committee on Armed Serv- This subcommittee, as shown by the 
ice. or a subcommittee thereof could letter and testimony before the court, 
legitimately investigate whether exi.t- was appointed to continue the work of 
ing law adequately covered crime. an S2nd Congress subcommittee appoint­
against persons or 'property committed ed for the same purpose, of whicb Con­
overseas by members of our armed gressmen Cole and Kilday had been 
forces, and whether the Defen.e Depart- members. The predecessor committee 
ment was being efficiently administered, had conducted hearings on December 19, 
and to that end to compel testimony un- 1951, and January 9 and 10, 1952, at 
der oath. which, according to the transcript of pro-

[3] The fact that legislation touch- ceeding., the oral testimony received 
ing on the general subject had already was that of Michael Stern, an employee 
been enacted would not estop further in- of Fawcett Publications and foreign cor­
ve.tigation as to its adequacy or inve.- re.pondent of True magazine, and Henry 
tigation as to the efficiency of the admin- L. Manfredi, a Treasury Department em­
istration of the military establishment. ployee formerly connected with thf' 

Army as a Chief Agent of the Crimi-
[4] Any conclusion which the com- nal Investigation Division. The subcom­

mittee or a subcommittee might reach mittee had al80 received statementa of 
on these questions would necessarUy be certain persons in Italy and of another 
founded upon an investigation of the. member of Major Holohan's OSS team, 
facts of specific cases. The Chairman of Carl LoDolce, which fixed respon.ibility 
the Armed Services Committee there- for Major Holohan's death on Icardi anll 
fore had authority to appoint a special upon, which the hearsay te.timony of 
subcommittee to investigate a particular Stern and Manfredi was apparently 
alleged offense, a segment of the Whole based in large part. As to the three 
picture, a. an initial step toward reach- alleged eye-witnesses to what occurred 
ing a valid legislative judgment. at the Villa Castelnuovo on the night of 

The special subcommittee de.cribed December 6, 1944, each of them could 
in the indictment was appointed during have had good reason to cast responsibil­
the S3rd Congress by the Chairman of Ity for a brutal murder on some one 
the Armed Services Committee by letter other than him.elf, and the Italian am­
of March 11, 1953, addres.ed to Con- davits were all obtained in a political 
greasmen Cole and Kilday (Govt. Ex- climate such a. the United State. has 
hibit 9), the pertinent portion. of which never known. The committee also had 
read: other information from the file. of the 

". * * I con.titute you a OSS and CID, including Icardi's own 
Subcommittee to investigate the cir- statements during the investigation by 
cumstanees surrounding the disap- military authorities of Major Holohan's 
pearance and death of Maj. William disappearance, as well as Icardi's state-
V. Hollahan (sic), while a member menta before the Penn.ylvanla Board of 

140 F.Supp.-25 
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Law Examiners, on the radio, and before 
other organizations with respect to the 
charges against him. 

No further hearings were held by the 
subcommittee between January 10, 1952, 
and March 26, 1953. Congressman Cole 
testified before this court that the delay 
was because the committee was awaiting 
the outcome of other proceedings, name­
ly, proceedings looking toward prosecu­
tion in Italy of Icardi and LoDolce. 

On March 19, 1953, the subcommittee 
addressed a letter to Icardi reading in 
part: 

"The subcommittee desires to 
have from you any evidence-com­
petent, relevant, or material-relat­
ing to this subject [the circum­
stances surrounding the death, on 
or about December 6, 1944, of Maj. 
William V. Holohan, AUS] which 
you may have and may desire to 
offer. Your evidence * * • 
will be received by the subcommit­
tee on Thursday, March 26, 1953, at 
2 o'clock in the afternoon, in the 
Armed Services Committee room, 
No. 313, Old House Office Building, 
Washington, D. C. 

"If you do not appear, the sub­
committee must assume that it is in 
possession of all evidence required 
to form its opinion and report, for 
the information of the Congress." 

On March 26, 1953, Icardi appeared pur­
suant to the letter. Before Icard! was 
questioned, the chairman of the sub­
committee warned him that anything he 
said might be used against him in a 
"future proceeding or tribuna!." The 
subcommittee counsel informed Icardi 
that the subcommittee was in possession 
of transcripts of his prior statements in 
connection with the matter. 

Despite the warning, Icardi freely an­
swered the questions put to him, sub­
stantially reiterating his former state­
ments concerning the disappearance of 
Major Holohan. Icardi was the only wit­
ness questioned at this hearing. 

Thereafter, on May 19, 1953, the sub­
committee heard the final witness, Col. 

Ralph W. Pierce, former Chief, Criminal 
Branch, Provost Marshal's Office, who 
had conducted a polygraph or "lie-de­
tector" test of Icardi in 1947. His tes­
timony concerned the conducting of the 
test, which was for the purpose of as­
certaining whether Icardi had any 
knowledge of Major Holohan's disap­
pearance, and as the result of which 
Colonel Pierce, according to his recollec­
tion, had concluded that Icardi did not 
kill Holohan and probably did not know 
who did, although he could not give a 
conclusive opinion on the basis of the 
tests made. 

Under date of July 16, 1953, the spe­
cial subcommittee rendered its report, 
which was approved and adopted by the 
full Committee on Armed Services July 
24, 1953. (Government Exhibit 10.) 

As counsel for the government has 
very properly pointed out to the court, 
the legislative purpose of the subcom­
mittee's investigation must be gleaned 
from the evidence before the court, 
namely, the documents introduced in evi­
dence, the resolutions relating to its ap­
pointment and powers, the transcript of 
the hearings held by it, the subcommit­
tee's letter to Icardi, the report of the 
subcommittee, and the testimony at this 
trial of the Chairman of the Armed 
Services Committee and the chairman of 
the special subcommittee. 

Buttressed by the presumption of Va­
lidity, the evidence warrants a finding 
that the special subcommittee Was valid­
ly constituted by the Chairman of the 
Armed Services Committee, and that the 
subject matter confided to the subcom­
mittee for investigation was relevant to 
a twofold valid legislative purpose, 
namely, inquiry as to (1) whether exist­
ing laws were adequate to provide for 
prosecution of crimes committed by for­
mer service personnel While serving 
overseas, and (2) whether the Depart­
ment of Defense was functioning effi­
ciently. The interpretation which the 
subcommittee placed upon its authority 
and the purpose for which the hearings 
were actually conducted, particularly the 
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hea~ngat which the defendant Icardi their concealment ·of the crime, as well 
testified, present a different and more as Icardi's embezzlement of government 
difficult question. funds, all as related in the hearsay evi-

The transcript of testimony indicates denee before the subcommittee. The re­
that, at the outset,· the inquiry was di- mainder of this statement of facts, 
rected primarily to the issue of the guilt which deals with investigations of the 
or innocence of Icardi and the other disappearance, proceedings against 
members or aides of the OSS team of the Icardi and LoDolce, and publicity in the 
murder of Major Holohan and the rob- press, and summarizes the testimony be­
bery of his body, Icardi's alleged em- fore the committee, both oral and docu­
bez.lement of government funds, and in- mentary, is in the nature of a valid com­
cidentally the investigation which had mittee report on a subject within its ju­
been made thereof. As heretofore stat- risdiction, although statements in this 
ed, the only witnesses who testified be- portion are tainted by the subcommit­
fore the subcommittee were Stern, Man- tee's own prior adjudication of Icardi's 
fredi, Icardi, and Colonel Pierce. The guilt. For example, the report (p. 11) 
affidavits of LoDolce and the persons in states "at the time of this hearing [be­
Italy complete the transcript of the fore the Allegheny County Board of Law 
hearings before the subcommittee. The Examiners], Icardi related the falBe Ver­
only real testimony with respect to the sion concerning Holohan's disappear­
conduct of the military investigation in- ance," and again (p. 12), referring to 
to Major Holohan's disappearance came Icardi's testimony before the subcom­
from Manfredi, no longer connected with mittee, "His story in part was identical 
the Defense Department, and from Colo- to the one given by witnesses in Italy 
nel Pierce. It is significant to the court, and the United States except for the true 
on the issue of the legislative purpose facts concerning Holohan's murder and 
of the subcommittee's investigation, that disappearance." 
no other witnesses were interrogated as There follows a Review of the Evi­
to the Defense Department's conduct of dence, which refers to Icardi as "the ac­
its investigation before or after the dis- cused" and reiterates "the emphasis in 
covery of the Major's body or the steps this ca!Se has always been upon the most 
the Department had taken to press dramatic aspect, the murder, jurisdiction 
charges after its investigation. as to which has been lost to Army courts 

Turning to the report of the special 
subcommittee, it states in terms: 

"The inquiry by the special sub­
committee was concerned, primarily 
with whether or not a crime had 
been committed; whether prosecu­
tion was possible; in what jurisdic­
tion it would lie-whether military, 
civilian, or Italian authority; and 
whether the Federal statutes were 
inadequate in any respect or had 
been improperly administered by 
the Army." 

There folIows a Statement of Facts, 
approximately four pages of which state 
a8 fact8 the details of Icardi's animosity 
for Major Holohan, Icardi's threats 
against the Major, the murder of Major 
Holohan by Icardi and LoDolce, and 

martial by the severance of accused from 
the service." This section reviews the 
probabilities of convicting Icardi or Lo­
Dolce on any charge under existing law. 

There is a question as to the propriety 
of the report's Conclusions, which state 
there is "probable cause" for charging 
Icardi and LoDolce with murder and em­
bezzlement, but that they are not sub­
ject to prosecution under existing civil 
law or under the Uniform Code of Mili­
tary Justice. The use of this language 
indicates the functioning of the sub­
committee as a committing magistrate. 
As to the report's final Recommenda­
tions, which suggest that legislative 
amendments to the Federal Criminal 
Code be recommended to the Judiciary 
Committee, the court finds this portion 
of the subcommittee's report was an ex-
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ereise of a bona fide legislative function. 
The validit¥ of this latter recommenda­
tion, however, cannot cure the invalidity 
of the subcommittee's adjudication of 
crime contained in the report's State­
ment of Facts. 

Although the subcommittee's report 
was made after Icardi's testimony, its 
contents are relevant to show that body's 
conception and exercise of its authority 
and functions. 

Chairman Cole testified that the sub­
committee already had in its possession 
sufficient information on which to base 
its report to the Congress, including 
Ieardi's prior statements on many occa­
sions, and that the purpose of asking 
Icardi's appearance before the subcom­
mittee was to give him an opportunity to 
tell his side of the story. Chairman Cole 
further testified that, to the best of his 
recoilection, before asking Icardi to tes­
tify, he discussed with his colleague and 
counsel for the subcommittee the call­
ing of Icardi, putting him under oath, 
and the possibility of a perjury indict­
ment as the result of Icardi's testimony. 
It Is unnecessary for the court to deter­
mine for which purpose Icardi's testi­
mony was sought or obtained, since 
neither affording an individual a forum 
in which to protest his innocence nor ex­
tracting testimony with a view to a per­
jury prosecution, is a valid legislative 
purpose. 

[5] This court does not hold that the 
mere fact that a committee has in its 
possession a prior statement of an in­
dividual is a bar to the committee's com­
pelling his testimony on the same sub­
ject, even though it be merely cumula­
tive, provided such testimony is obtained 
by the committee for a legislative pur­
pose within its jurisdiction. The court 
does hold that if the committee is not 
pursuing a bona fide legislative purpose 
when it secures the testimony of any 
witness, it is not acting as a "competent 
tribunal", even though that very testi­
mony be relevant to a matter which could 
be the subject of a valid legislative in­
vestigation. 

[6J While a committee or subcom­
mittee of the Congress has the right to 
inquire whether there is a likelihood that 
a crime has been committed touching 
upon a field within its general jurisdic­
tion and also to ascertain whether an 
executive department charged with the 
prosecution of such crime has acted prop­
erly, this authority cannot be extended 
to sanction a legislatiVe trial and convic­
tion of the individual toward whom the 
evidence points the finger of suspicion. 

[7] On the basis of all the evidence 
before it, the court therefore finds, as 
a matter of law, that at the time the 
subcommittee questioned the defendant 
Ieardi it was not functioning as a com­
petent tribunal. 

[8] Assuming, however, that the 
subcommittee. was functioning as a com­
petent tribunal when Icardi gave the tes­
timony upon which the indictment is 
based, the court holds, as a matter of 
law, that the false answers defendant is 
charged with having given did not relate 
to a "material matter." 

[9] As ststed in Fraser v. United 
States, 6 Cir., 145 F.2d 145, 149, cer­
tiorari denied 324 U.S. 842, 65 S.Ct. 586, 
89 L.Ed. 1403, the test of materiality is 
whether the false testimollY was capable 
of influencing the tribunal on the issue 
before it. 

[10-12] When a committee of Con­
gress is engaged in a legitimate legis­
lative inquiry and the questions pro­
pounded are relevant and material to 
that inquiry, the courts will not ques­
tion the motives of the questioners. 
Eisler v. United States, 83 U.S.App.D.C. 
315,170 F.2d 273, 278, 279. And the fact 
that a crime may be disclosed by the 
answer does not make a question imma­
terial. McGrain v. Daughert¥, 273 U.S. 
135, 136, 47 S.Ct. 319, 71 L.Ed. 580. 
There are, however, limitations upon the 
investigative power of the legislature 
which must be considered in any deter­
mination of materiality. The investiga­
tion must be to aid in legislation. Mc­
Grain v. Daugherty, supra, 273 U.S. at 
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page 178, 47 S.Ct. 819. ~Similarl:v, the these six questions were material be­
power to investigate muSt not he con- cause, if Icardi ilad -Impressed the sub­
fused with any of the powers of law committee with his credibility and had 
enforcement; those powers are assigned produced substantial corroborative evi­
under our Constitution to the Executive dence, the subcommittee might have 
and the Judiciary." Qtilnn v. United concluded that he was innocent. In the 
States, 349 U.S. 155, 161,' ,75 S.Ot. 668, face of the evidence that, as of the time 
672, 99 L.Ed. 964. he was questioned, Icardi'. answers 

It Is relevant to this Issue also that 
when Icardi was questioned the hearings 
had been reconvened after a lapse of 
fourteen months; that before Icardi was 
summoned the subcommittee had all the 
information necessary on"which to base 
its report, including lcardi's version of 
the Incident; and that although it has 
been testified that Icardi 'was invited to 
appear In order to give him a forum In 
which to tell his side of the story of 
Major Holohan's disappearance, before 
that invitation was sent tbe chairman 
bad discussed with his colleague and the 
subcommittee counsel the possibility of 
Indicting Icardi for perjury, if under 
oath be should adbere to his former 
statements. When Icardi received the 
subcommittee's letter "inviting" him to 
testify before it, be was asked to appear 
on peril of the subcommittee's finding 
bim guilty of murder, robbery, and em­
bezzlement, if he should fail to comply. 

The subcommittee must have known 
that If Icardi appeared before it his tes­
timony could fall within., one of three 
categories: (1) he could'confess guilt; 
(2) he could Btand on his 'constitutional 
privilege against self"incrimination, 
which would have the sMle effect upon 
the subcommittee's conclt/.Iions as if he 
had confessed guilt; and I (3) he could 
repeat his denial of guilt, I,s given in all 
the previous statements in' the possession 
of the subcommittee. I' 

The facts sought to be I~licited by the 
questions which are the .ubject of this 
indictment all dealt wit~ i the issue of 
Icardi's guilt of the crimes with which 
he had been charged. The court has not 
overlooked the Government's argument 
that the matters sought to be elicited by 

could have no effect upon the subcom­
mittee's conclusions in the field of legiti­
mate congressional Investigation, this 
slim conjecture cannot support a finding 
by this court, as a matter of law, that 
Icardi's answers related to a material 
matter. Whether Icardi denied or eon­
feBsed guilt by his answers, his testi­
mony could not have influenced the sub­
committee's conclusion on subjects which 
might be legitimately under Investiga­
tion, namely, whether exlstinr law ade­
quately covered the prosecution of 
crimes committed under the circum­
stances of the specific charge under In­
vestigation, and whether the Defense 
Department had functioned adequately 
In its investigation of the Holohan dis­
appearance. 

Therefore, under the test set forth In 
the Fraser case, the court holds as a mat­
ter of law that the alleged false answers 
by Icardi were not material to the sub­
committee's authorized investigation. 

Counsel for the government has sug­
gested that frequently individuals are 
adjudged guilty of an offense by a con­
gressional committee In the exercise of 
Its functions. This court doubts the ac­
curacy of such statement; but, if It be. 
true, 8uch practice should not be con­
doned, as It denies to the accused the 
constitutional safeguards of judicial 
trial. 

For the foregoing reasons the defend­
ant's motion to dismiss-which I believe 
under the new rules I must treat as a 
motion tor judgment of acquittal-must 
be granted. 

I shall ask the Marshal to call in the 
jury and I shall direct a verdict of ac­
quittal for the. defendant. 


